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RECOMVENDED CORDER

Noti ce was given, and on Septenber 6, 2007, a final hearing
was conducted by J. Law ence Johnston, Adm nistrative Law Judge,
in Stuart, Florida.
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STATEMENT OF THE | SSUE

Whet her Wayne Zimet's proposed single-fam |y boat dock and
lift project is exenpt fromthe need to obtain an Environnent al
Resource Permt (ERP) fromthe Departnment of Environnenta
Protection (Departnent) under Florida Adm nistrative Code Rule
40E- 4. 051(3) (c). U

PRELI M NARY STATEMENT

On or about May 25, 2006, Respondent, Wayne Zimmet, filed
an application requesting an ERP exenption to install an eight-
foot by twenty-foot (160-square feet) margi nal dock with a two-
pile elevator lift to accommbdate his boat, which is
approximately 24.5 feet long (22 feet at the waterline) and
ei ght-feet w de.

The Departnent revi ewed the application and on June 23,
2006, advised M. Zimmet, in part, that his project was exenpt
fromthe need to obtain an ERP under Rule 40E-4.051(3)(c).

On or about July 10, 2006, Scott R Rosenblumfiled a
Request for Adm nistrative Hearing challenging the Departnent's
prelimnary agency action.

On August 8, 2006, the Departnment referred the matter to
the Division of Adm nistrative Hearings (DOAH) for the
assi gnnent of an admnistrative |aw judge. On August 25, 2006,
this matter was set for a final hearing in Stuart, Florida, to

commence on Cctober 30, 2006. Subsequently, the case was



continued three tines for good cause shown and eventually was
reschedul ed to be heard on Septenber 6-7, 2007.

On August 20, 2007, M. Rosenblumfiled a Mdtion for
Conti nuance on the ground that the Departnment had no
jurisdiction to resolve real property disputes as to who has the
right to use an existing dock, and particularly the south side
of the existing dock, |ocated roughly between the adjacent
properties owned by Messrs. Rosenblum and Zimret. The
conti nuance was opposed by M. Zimet and, after a tel ephonic
hearing, denied with the understanding that the real property
di sputes woul d be determ ned in a pending action between the
parties in state circuit court, since the circuit court has the
exclusive jurisdiction to determ ne those issues, and not in
this proceeding, for purposes of which it would be presuned that
M. Rosenblum has the right to use the existing dock. As a
result, the sole issue for determnation in this proceeding is
whet her the proposed dock will "inpede navigation."

On Septenber 4, 2007, the parties filed a Pre-Hearing
Stipulation. At the outset of the hearing, Departnent Exhibits
1 through 6 were received in evidence in accordance with the
Pre-Hearing Stipulation. 1In addition, the Mdtion for Oficial
Recognition of a Florida Statute and applicable Rules, filed by
t he Departnent on January 19, 2007, was granted. Then counsel

for M. Zinmet called: Frederick Vogel of Vogel Marine;



M. Zinmmret; Jason Storrs, the Departnent reviewer; M. Rosenbl um
as an adverse party w tness; and Thonmas Danti, Dean of the
Chapman School of Seamanship, who actually was M. Rosenblumn s
navi gati on expert witness. Counsel for M. Zi met having called
all the witnesses, the other parties relied on their cross-

exam nation, which in some cases was allowed to exceed direct

wi t hout objection. M. Rosenblum added one exhibit (his Exhibit
1, also erroneously referred to as his Exhibit 2) to the

evi dence presented in the case.

After the presentation of the evidence, and oral closing
statenents by counsel for M. Zimret and M. Rosenblum who
ordered the preparation of a Transcript of the hearing, the
parties were given ten days fromthe filing of the Transcript to
file proposed recommended orders. The Transcript was filed on
Cct ober 5, 2007, and the parties' tinely post-hearing
subm ssi ons have been considered in the preparation of this
Recommended Order.

FI NDI NGS OF FACT

1. Both Wayne Zimet and Scott Rosenbl um own property in
Tequesta, Florida, in a community known as North Passage, which
has a man-made navi gati on and drai nage easenent canal that
termnates at its eastern end at M. Rosenblunm s property, which
is Lot 74, at 8738 R verfront Terrace. M. Zimet's property,

which is Lot 75, at 8750 Riverfront Terrace, is south of the



eastern term nus of the canal. The Rosenblum and Zi mret
properties are adjacent and share a conmon boundary.

2. There is an existing dock extending from M.
Rosenblum s property into the canal. The existing dock is
per pendi cul ar to, and extends west fromthe mddle of, the shore
of the eastern termnus of the canal. There is a wooden wal kway
| eading fromthe residence on M. Rosenblum s property to the
exi sting dock. However, there al so has been a wooden wal kway
|l eading fromM. Zimet's property to the existing dock. As
indicated in the Prelimnary Statenent, there is a dispute
between M. Zimret and M. Rosenblumas to who is entitled to
access and use the existing dock--and in particular the south
side of the existing dock. That dispute will be resolved in
state circuit court.EI For purposes of this proceeding, it wll
be assuned that M. Rosenblum has the right to use the existing
dock.

3. On or about May 25, 2006, M. Zinmet filed an
application requesting an ERP exenption to install an eight-foot
by twenty-foot (160-square feet) margi nal dock with a two-pile
el evator lift to designed to accommobdate his boat, which is
approximately 24.5 feet long (22 feet at the waterline) and
eight feet wide. According to docunentation submtted with the
application, the proposed dock would be centered along the

wat erfront of his property and extend approxi mately four feet



into the canal. The proposed boat lift would be skewed toward
the western end of the proposed nmargi nal dock with the intent
being to dock his boat with the bow facing the west so that
proposed dock could be used to enter and | oad the boat fromthe
stern. This positioning of the proposed lift and boat at the
proposed dock woul d skew a boat on the lift at the proposed dock
about three feet to the west, away fromthe existing dock.

4. Based on the evidence, it is found that M. Zimet did
not prove by a preponderance of the evidence that his proposed
boat dock and lift, even if skewed to the west as indicated in
t he application drawi ngs, would not "inpede navigation" to and
fromthe south side of the existing dock. (O herw se, M.
Zimet's proposed dock and |ift would not "inpede navigation” in
the canal.) This inpedinment to navigation to and fromthe south
side of the existing dock is not a nmere inconveni ence. Although
M . Rosenbl um now only owns and uses a raft at the existing
dock, he testified that he plans on purchasing and using a boat.
Boats in the range of approximately 24.5 feet in length with a
beam of 8 to 8.5 feet are common in the North Passage canal. A
boat of that size docked at the south side of the existing dock
woul d barely fit alongside M. Zimret's boat, whether docked or
on the lift, and there would not be a reasonabl e anount of
cl earance for navigating a boat of that size comonly to or from

the south side of the existing dock if M. Zimet's boat were



docked at the proposed dock or on the proposed lift. (Likew se,
if a boat of that size were docked on the south side of the
exi sting dock, there would not be a reasonabl e amount of
cl earance for M. Zimmet to use his proposed dock and lift.)

5. There was no evidence of any inpedinment to navigation
to and fromthe north side of the existing dock.

CONCLUSI ONS OF LAW

6. The Division of Adm nistrative Hearings has
jurisdiction over the parties to, and the subject matter of,
this proceeding. 88 120.569 and 120.57(1), Fla. Stat. (2006).

7. This proceeding is intended to fornul ate final agency
action, not to review action taken earlier and prelimnarily by

the Departnent. MDonald v. Departnment of Banki ng and Fi nance,

346 So. 2d 569 (Fla. 1st DCA 1977).
8. M. Zimmet has the burden to prove, by a preponderance
of the evidence, that he is entitled to the requested exenption.

Departnment of Transportation v. J.WC., Co., 396 So. 2d 778, 787

(Fla. 1st DCA 1981).

9. The Departnent is the agency responsible for
adm ni stering the provisions of Chapter 373, Part 1V, Florida
Statutes, (2006), regarding activities in surface waters of the
state that may or may not require an ERP

10. Rule 40E-4.051(3)(a) authorizes the Departnent to

approve exenptions from ERP requirenents for the “construction,



replacenent or repair of nooring pilings and dol phins associ at ed
with private docking facilities.” In particular, an exenption
may be approved for “[c]onstruction of private docks in
artificially created waterways where construction wll not
violate water quality standards, inpede navigation, or adversely
affect flood control.” Fla. Admn. Code R 40E-4.051(3)(c).

11. "It has been established that a nere inconvenience, if
one exists, does not constitute the type of navigational hazard
or adverse inpact on navigation contenplated by" forner Section
403.918(2)(a)3., Florida Statutes (1993), which becane Section

373.414(1)(a)3., Florida Statutes (2006). See generally Berger

v. Kline, Departnent of Environnental Regulation and G trus

County, Case No. 93-0264, 1993 Fla. Div. Adm Hear. LEXI S 5536,
at *25-6 (DOAH Nov. 29, 1993; DEP Jan. 11, 1994). See al so

Archi pel ago Community Associ ation, Inc. v. Raab and Depart nment

of Environnental Protection, Case No. 98-2430, 2000 Fla. ENV

LEXIS 97 (DOAH Mar. 1, 2000; DEP Apr. 13, 2000). However, as
found, the proposed dock's inpedinment to navigation to and from
the south side of the existing dock would not be a nere
i nconveni ence.

12. Since this case is on an application for an exenption,
conditions that m ght prevent the proposed dock and lift from

i npedi ng navi gati on cannot be inposed. See Scully v. Patterson

and Dept. of Environnmental Protection, DEP Case No. 04-1799,




DOAH Case No. 05-0058, 2005 Fla. Div. Adm Hear. LEXI S 948 (DEP
May 20, 2005; DOAH Apr. 14, 2005)(Final Order, on DOAH website,
rejects, as unauthorized in exenption case, ALJ's suggestion to

l[imt applicant to use of one side of dock). See also Castoro,

et al. v. Palnmer and Dept. of Environnental Protection, DEP Case

No. 96-346, DOAH Case Nos. 96-0736 and 96-5879, 1998 Fla. ENV
LEXI S 303 (DEP Oct. 15, 1998; DOAH Sept. 1, 1998)(similarly,
noticed general permt is not "issued," since it is established
by rule, but rather its use is authorized).

RECOMVENDATI ON

Based on the foregoing Findings of Fact and Concl usi ons of
Law, it is

RECOMVENDED t hat t he Departnment of Environnental Protection
enter a final order concluding that, absent a circuit court
determ nation that M. Rosenblum does not have the right to
access and use the south side of the existing dock, M. Zinmet's
proposed dock and |ift project is not exenpt fromthe need to

obtain an ERP



DONE AND ENTERED this 23rd day of Cctober, 2007, in

Tal | ahassee, Leon County, Florida.

e ——

J. LAVWRENCE JOHNSTON

Adm ni strative Law Judge

Di vision of Adm nistrative Hearings
The DeSot o Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675 SUNCOM 278- 9675
Fax Filing (850) 921-6847

www. doah. state. fl. us

Filed with the Cerk of the
Di vision of Adm nistrative Hearings
this 23rd day of Cctober, 2007.

ENDNOTES

YY Al rule citations are to the officially recognized version
of the Florida Adm nistrative Code (2006).

2/ Based on Petitioner's Exhibit 1, the wooden wal kway from M.
Zimmet's property has been renoved, but there was no evi dence as
to the circunstances of its renoval, which presumably woul d be a
matter nore properly considered in the pending circuit court
case referred to in the Prelimnary Statenent.

COPI ES FURNI SHED

Lea Crandal |, Agency derk

Departnent of Environnental Protection
The Dougl as Buil ding, Ml Station 35
3900 Commonweal t h Boul evard

Tal | ahassee, Florida 32399-3000

10



Tom Beason, General Counsel

Depart ment of Environnmental Protection
The Dougl as Buil ding, Ml Station 35
3900 Commonweal t h Boul evard

Tal | ahassee, Florida 32399-3000

M chael W Sole, Secretary

Departnent of Environnental Protection
The Dougl as Bui | di ng

3900 Commonweal t h Boul evard

Tal | ahassee, Florida 32399-3000

Janmes D. Ryan, Esquire

Ryan & Ryan Attorneys, P.A

631 U.S. Hi ghway One, Suite 100

North Pal m Beach, Florida 33408-4614

Nona R. Schaffner, Esquire

Departnent of Environnental Protection
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NOTI CE OF RIGHT TO SUBM T EXCEPTI ONS

Al parties have the right to submt witten exceptions within
15 days fromthe date of this Recormended Order. Any exceptions
to this Recomended Order should be filed with the agency that
will issue the final order in this case.
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